RUSSELL D. LUKAS
DAVID L. NACE

THOMAS GUTIERREZ
ELIZABETH R. SACHS
GEORGE L. LYON, JR.
PAMELA L. GIST

DAVID A. LAFURIA
TERRY J. ROMINE

J. JUSTIN McCLURE
MARILYN SUCHECKI MENSE
PAMELA GAARY HOLRAN
B. LYNN F. RATNAVALE

+ NOT ADMITTED IN D.C.

LUKAS, NACE, GUTIERREZ & SACHSDOCKET FILE COPY ORIGINAL

CHARTERED
1111 NINETEENTH STREET, N.W.
= — gy FE
SUITE 1200 HF{“%E%’ E:QCONSULTING ENGINEERS

WASHINGTON, D.C. 20036
(202) 857-3500

THOMAS G. ADCOCK, P.E
, o MEHRAN NAZARI
FEB 13 1993  Aw KuzeHKanANI
SHAHRAM HOJATI, D.SC.
. 1EROY A. ADAM
i ILA REZANAVAZ
FARID SEYEDVOSOGH|

OF COUNSEL
JOHN J. MCAVOY
J.K. HAGE I+

February 13, 1998
TELECOPIER

(202) 842-4485

Email: Ings@fcclaw.com
http://www.fcclaw.com

WRITER’S DIRECT DIAL
(202) 828-9467
Greg Lipscomb, Esquire
Formal Complaints and Investigation Branch P
Common Carrier Bureau - 2
Federal Communications Commission o '
2025 M Street, N. W., Room 6120
Washington, D. C. 20554

Re: AT&T Corp. v. Beehive Telephone Co., Inc.,
File No. E-97-04
Beehive Telephone Co., Inc. v. AT&T Corp.,
File No. E-97-14

Dear Mr. Lipscomb:

It is my understanding that the Commission will consider the
record of the access tariff investigation in CC Docket No. 97-237
when it decides the above-referenced consoclidated complaint cases.
Accordingly, I have enclosed for consideration three copies of the
Petition for Reconsideration filed by Beehive Telephone Company,
Inc. and Beehive Telephone, Inc. Nevada with respect to the
Commission’s Memorandum Opinion and Order, FCC 98-1 (Jan. 6, 1998)
in the tariff investigation.

Please note that the copies of the petition have been corrected
to conform to an erratum to the pleading that I filed on February 6,
1998.

Please give me a call should you have questions with regard to
this matter.

v truly ypurs,

Russell D. Lukas

cc w/encl.: Peter H. Jacoby, Esquire
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Before the
FEDERALL. COMMUNICATIONS COMMISSION
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Washington, D. C. 20554 A 5

In the Matter of

)
)
Beehive Telephone Company, Inc. ) CC Docket No. 97-237
Beehive Telephone, Inc. Nevada )

)

)

Tariff F.C.C. No. 1 Transmittal No. 6

To: The Commission

PETITION FOR RECONSIDERATION

Beehive Telephone Company, Inc. and Beehive Telephone, Inc.
Nevada (collectively "Beehive"), by their attorney, and pursuant to
section 405(a) of the Communications Act of 1934, as amended ("Act")
and section 1.106(b) (1) of the Commission’s Rules ("Rules"), hereby
requests the Commission to reconsider its Memorandum Opinion and
Order, FCC 98-1 (Jan. 6, 1998) ("Order") in the above-captioned pro-
ceeding. As a party to the proceeding, Beehive has standing to seek
reconsideration. See 47 U.S.C. § 405(a); 47 C.F.R. § 1.106(a) (2).

Introduction

The Order concluded the investigation of the Common Carrier
Bureau ("Bureau") of Beehive’s 1997 biennial access tariff filing,
which was made on a streamlined basis under section 204 (a) (3) of the
Act, 47 U.S.C. § 204 (a) (3). See generally Implementation of Section
402 (b) (1) (A) of the Telecommunications Act of 1996, 12 FCC Rcd 2170
(1997) ("Streamlined Tariff Rules"). Unfortunately, the Bureau’'s
conduct of the investigation did not afford Beehive the full oppor-
tunity for hearing required by section 205 of the Act, 47 U.S.C.
§ 205(a), section 4 of the Administrative Procedure Act ("APA"),

5 U.8.C. § 553, and the Due Process Clause of the Fifth Amendment.



Argument

I. The Bureau’s Procedures Deprived Beehive
Of Its Statutory Right To A Full Hearing

The Commission has chosen not to promulgate procedural rules
to govern tariff investigations. Rather, it has opted to allow the
Bureau to formulate procedures on a case-by-case basis. See Stream-
lined Tariff Rules, 12 FCC Rcd at 2220. Nevertheless, tariff
investigations are at least rule makings of particular applicability
to the named carriers. 1/ Therefore, in addition to complying
with the "full hearing" requirement of section 204 of the Act,
47 U.S.C. § 204 (a) (1), the Commission must conduct tariff investiga-
tions in accordance with the procedural requirements applicable to
rule makings under the APA. See AT&T Co. v. FCC, 572 F.2d 17, 21-23
(2d Cir.), cert. denied, 439 U.S. 875 (1978).

The Bureau elected to conduct its investigation of Beehive’'s
local switching rates as a "notice and comment proceeding". Beehive
Telephone Co., Inc., DA 97-2537 at 5 (Dec. 2, 1997) ("Designation
Order") . Consequently, it had to tailor procedures for the investi-
gation that satisfied the notice and comment requirements of section
4 of the APA, 5 U.S.C. 533.

To comply with section 204 (a), the Bureau had to allow Beehive
and the other interested parties to "meaningfully participate" in

the proceeding without "unduly burden[ing]" the Commission’s ability

1/ See Southwestern Bell Telephone Co., 6 FCC Rcd 3760, 3766
(1991); Investigation of Special Access Tariffs of Local
Exchange Carriers, 5 FCC Rcd 4861, 4861 (1990). See generally
ABC, Inc. v. FCC, 682 F.2d 25, 31-32 (2d Cir. 1982).



-3-

to complete the investigation by its January 6, 1998 statutory dead-
line. Beehive Telephone Co., Inc., DA 97-2597, at 2 (Competitive
Pricing Div. Dec. 12, 1997). Therefore, it had to give the parties
a "reasonable amount of time" to plead their cases, while leaving
the Commission "adequate time" to consider their filings. Id. The
Bureau had similar obligations under section 4 of the APA, which
required it to provide notice of the issues to be investigated and
give adequate time "to permit interested parties to comment meaning-
fully." Florida Power & Light Co. v. United States, 846 F.2d 765,
771 (D.C. Cir. 1988), cert. denied, 490 U.S. 1045 (1989).

Finally, the Commission had the duty to proceed to conclude the
tariff investigation "[w]ith due regard for the convenience and
necessity of the parties or their representatives and within a
reasonable time”. 5 U.S.C. § 555(b). Unfortunately, the Bureau
proceeded at an inconvenient and unreasonable pace. That 1led
directly to the errors that now taint the decision-making process
in this case.

A. Beehive Was Given Inadequate
Time To Present Its Case

The Commission was given five months to issue a final order
concluding the investigation of Beehive’s local switching rates.
See 47 U.S.C. § 204 (a) (2) (A). For no apparent reason, the Bureau
took nearly four of those months (from August 5, 1997 to December 2,

1597) just to decide on the issue to be investigated. 2/

2/ See Beehive Telephone Co., Inc., DA 97-1674, at 1 (Com Car.
Bur. Aug. 5, 1997) ("Suspension Order"); Designation Order at
1.
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In its last-minute Designation Order, the Bureau announced a
filing schedule that gave the parties twenty-seven days to file
papers and left the Commission eight days to decide the matter. One
of those days was lost when the Designation Order was not released
until December 3, 1997. To make matters worse, the Bureau’s
schedule called for the parties to meet tight deadlines during the
holiday season, clearly the most inconvenient time of the year.

The Bureau did not give Beehive explicit notice of its deadline
for submitting its direct case. The "filing schedule" that appeared
in the caption of the Designation Order indicated that the deadline
was December 12, 1997 -- nine days after the order was actually
released. Designation Order at 1. But the filing schedule set out
in Part IV of the order called for Beehive to file a direct case
within fifteen days after the release of the order. See id. at 5
(f 9). The third ordering clause explicitly directed Beehive to
meet the same deadline. See id. (Y 15). Obviously, the Bureau’s
announced schedule was subject to different interpretations.

Beehive reasonably concluded that it was subject to the
fifteen-day deadline specified in the Bureau’s ordering clauses,
because the Commission’s filing deadlines are triggered by an
"order" as opposed to the accompanying memorandum opinion. See
Microwave Communications, Inc. v. FCC, 515 F.2d 385, 388 &n.8 (D.C.
Cir. 1974). Moreover, a nine-day filing period was considered
inadequate and inconsistent with the Bureau’s normal practice. Nine

days was less than a third of the time the Bureau allowed for the
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preparation of direct cases in past access tariff investiga-
tions. 3/ Therefore, Beehive instructed its consultants that the
deadline was December 18, 1997, and they arranged their work
schedule accordingly.

It took the Bureau five days to "correct" the Designation
Order. It issued an erratum to the order on December 8, 1997, which
specified December 12, 1997 as Beehive’s direct case deadline.
Thus, Beehive learned that it only had four more days to complete
its direct case.

Since it was working to meet a fifteen-day deadline, Beehive
was not prepared to compile all the data necessary to complete its
direct case by December 12, 1997. Despite the fact that the Bureau
extended the deadline by one business day, Beehive was unable to
file a complete direct case on the due date.

Beehive ultimately was given twelve days to present its case,
which was less than the comment period that barely withstood chal-
lenge in Omnipoint Corp. v. FCC, 78 F.3d 620, 629-30 (D.C. Cir.
1996) . 4/ More significantly, the Bureau’'s treatment of Beehive

was substantially different than the treatment accorded the other

3/  See 1993 Annual Access Tariff Filings, 8 FCC Rcd 4960, 4973
(Com. Car. Bur. 1993) (34 days); 1992 Annual Access Tariff
Filings, 7 FCC Rcd 4731, 4756 (Com. Car. Bur. 1992) (35 days);
Annual 1990 Access Tariff Filings, 5 FCC Rcd 4177, 4231 (Com.
Car. Bur. 1990) (25 days).

4/ In Omnipoint, there was good cause for a shortened comment
period (effectively fourteen days), including a change in law
on the eve of an auction deadline. See 78 F.3d at 627. Here,
the need for expedition was entirely of the Bureau’s own making
-- it took too long to issue the Designation Order.
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local exchange carriers ("LECs") whose 1997 access tariff filings
were under investigation. Those LECs were given 30 days to file
their direct cases. See 1997 Annual Access Tariff Filings, DA 97-
1609, at 35 {(Com. Car. Bur. July 28, 1997). See also Tariffs
Implementing Access Charge Reform, DA 98-151, at 339 (Com. Car. Bur.
Jan. 28, 1998).

The Bureau’s practice in access tariff investigations evidences
its recognition that it takes even the largest LECs approximately
thirty days to prepare a direct case. The task is at least as
difficult for the small carriers such as Beehive, which only has
twenty-two employees. 5/ Thus, the twelve days given Beehive was
clearly inadequate, especially considering Beehive’s detrimental
reliance on the schedule originally ordered by the Bureau.

With only an eight-day window between the submission of Bee-
hive’s rebuttal (December 29, 1997) and the Commigssion’s deadline
to decide the matter, the staff lacked the time to follow its normal
practices in "permit-but-disclose" tariff investigations. One such
practice is to "engage in discussions for the purpose of obtaining
information deemed essential to resolve expeditiously the issues
raised in the investigation." See Beehive Telephone, Inc. v. The
Bell Operating Companies, 12 FCC Rcd 17930, 17943 (1997). 1In tariff

investigations, carriers often submit additional information to

5/ The Commission recognizes that tariff regulation imposes a
greater burden on small LECs. That is why the Commission does
not require small carriers to submit supporting data with their
access tariff filings. See 47 C.F.R. § 61.39(b); Streamlined
Tariff Rules, 12 FCC Rcd at 2234.



justify their rates after the pleading cycle ends. See, e.g., Local
Exchange Carrier Line Information Database, 8 FCC Rcd 7130, 7132 &
n.25, 7147 (1993). Had sufficient time been available, the staff
could have requested the specific data deemed necessary for a ruling
on Beehive’'s operating expenses.

Lacking time to allow Beehive to try to justify its actual
operating expenses, the staff conducted a study to arrive at a
"reasonable estimate" of Beehive’s expenses. Order at 7. Hence,
Beehive was deprived of a chance to supply the data the staff felt
was missing.

A carrier should be given an ample opportunity to carry its
burden of proof in a tariff investigation. See LECs’ Rates, Terms
and Conditions for Expanded Interconnection Through Physical Collo-
cation for Special Access and Switched Transport, 8 Com. Reg. (P&F)
524, 624 (1997). Beehive did not get that opportunity in the
abbreviated investigation in this case.

B. Beehive Was Not Given The Opportunity
To Comment On The Bureau Study

Under section 205(a) of the Act, rates can be prescribed only
"after full opportunity for hearing". 47 U.S.C. § 205(a). That
means that a carrier must be given a "’'full opportunity’ to be
heard", AT&T Co. v. FCC, 572 F.2d 17, 22 (2d Cir.), cert. denied,
439 U.s. 875 (1978), in a "type of hearing appropriate in the
particular case", Western Union Telegraph Co. v. FCC, 665 F.2d 1126,
1151 (D.C. Cir. 1981). Because the rate prescription applies only

to Beehive, the investigation in this case was equivalent to
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adjudication. Therefore, Beehive was entitled to notice of the case
against it and the opportunity for rebuttal.

The Commission based its decision on Beehive's perceived
failure to supply an "adequate explanation" for the increases in its
operating costs in 1995 and 1996. Order at 6. However, Beehive was
not given the opportunity to further explain its actual operating
expenses. Instead, the Commission proceeded to estimate Beehive’s
operating expenses. See id. at Appendix.

The Commission estimated that Beehive’s expenses totalled
$§2,819,404 in 1995 and 1996. See id. That estimate was the conclu-
sion of an unpublished staff study of "unseparated data'" filed with
NECA by 55 unidentified LECs serving between 800 and 1000 access
lines in 1995 or 1996. Id. at 7. The data collected by the staff
is not in the record and was not provided to Beehive. Because the
study was first disclosed with the Order, Beehive had no opportunity
to comment on the methodology or results of the study before it
became the basis of the Commission’s decision.

Section 4 of the APA is vioclated when the Commission "use([s]
critical, yet unpublished, data to reach its conclusions". National
Black Media Coalition v. FCC, 791 F.2d 1016, 1024 (2nd Cir. 1986).
Thus, the Commission committed a "serious procedural error" when it
failed to reveal the staff’s study in time to allow for "meaningful
commentary". Connecticut Light and Power Co. v. NRC, 673 F.2d 525,
531 (D.C. Cir.), cert. denied, 459 U.S. 835 (1982). It must recon-
sider its decision after it allows Beehive to comment on the

Bureau’s methodology, data and calculations. See Idaho Farm Bureau
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Federation v. Babbitt, 58 F.3d 1392, 1403-4 (9th Cir. 1995); Solite
Corp. v. EPA, 952 F.2d 473, 499-500 (D.C. Cir. 1991).

II. The Commission Violated Beehive'’'s
Fifth Amendment Rights

The Commission prescribed for Beehive a premium local switching
rate of $0.009443 per minute of use and a non-premium local
switching rate of $0.004249. Order at 10. It also directed Beehive
to make refunds for the period of August 6, 1997 through
December 31, 1997, with interest. Id. at 11. 1In compliance with
that directive, Beehive is issuing refunds totalling $140,915.56 to
its customers.

The Commission’s rate prescription and refund order directly
implicated Beehive'’s property interests protected by the Due Process
and Takings Clauses of the Fifth Amendment. See Duguesne Light Co.
v. Barasch, 488 U.S. 299, 307-8 (1989). Beehive had a constitu-
tional right to procedural due process before it could be ordered
to refund previously collected rate charges. See Ohio Bell Tele-
phone Co. v. Public Utilities Commission of Ohio, 301 U.S. 292, 304-
6 (1937). The Fifth Amendment also protected Beehive from being
required to charge rates that do not afford it "sufficient compensa-
tion". Duguesne, 488 U.S. at 308.

The Commission’s refund order was a "quasi-judicial" determina-
tion, United States v. Florida East Coast Railway Co., 410 U.S. 224,
245 (1973), which could not, consistent with due process, be made
on the basis of undisclosed evidence that was never made part of the

record, see Ohio Bell, 301 U.S. at 304-6. Thus, the Commission vio-
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lated the Fifth Amendment, as well as section 4 of the APA, when it
used an off-the-record study to prescribe rates for Beehive.

The Commission erred when it claimed authority, under the
Permian Basin Area Rate Cases, 390 U.S. 747 (1968), to prescribe
rates for Beehive based on a "cost-averaging methodology". See
Order at 8. The Supreme Court held in Permian Basin that agencies
have the discretion, within constitutional and statutory limita-
tions, to respond to the changing characteristics of a regulated
industry by adopting new ratemaking methodologies for a "regulated
class". See 390 U.S. at 768-77. See also Duquesne, 488 U.S. at
313-14. The Court did not hold that an agency can depart from
established ratemaking principles to prescribe rates for a single
carrier in a quasi-adjudicative proceeding. 6/ Nor did it hold
that any system of ratemaking by an agency will necessarily be
constitutional. See Duquesne, 488 U.S. at 314.

Prescribed rates must be calculated in conformity with the
pertinent constitutional limitations. Permian Basin, 390 U.S. at

769. Agency ratemaking is "unconstitutional . . . if arbitrary,

&/ Beehive does not dispute that the Commission may establish a
generic ratemaking methodology in a rulemaking of general
applicability. Beehive also does not contest that the Commis-
sion may adopt a "cost-averaging methodology" to be applied
prospectively to an entire regulated industry segment. That
is what the Commission did in the rulemaking proceedings it
cited in its Order. See Price Cap Performance Review for LECs,
10 FCC Rcd 8961 (1995); Simplification of the Depreciation
Prescription Process, 8 FCC Rcd 8025 (1993); Represcribing the
Authorized Rate of Return for Interstate Services of LECs,
5 FCC Rcd 7507 (1990); Policy and Rules Concerning Rates for
Dominant Carriers, 5 FCC Rcd 6786 (1990). However, the Commis-
sion cannot announce and apply a new cost-averaging methodology
in its final order in a one-carrier tariff investigation.
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discriminatory or demonstrably irrelevant to the policy the legisla-
ture is free to adopt". Permian Basin, 390 U.S. at 770 (gquoting
Nebbia v. New York, 291 U.S. 502, 539 (1934)). Thus, a ratesetting
agency cannot "arbitrarily switch back and forth between methodolo-
gies" without raising "serious constitutional gquestions". Duguesne,
488 U.S. at 315. Beehive submits that the Commission exceeded its
constitutional limitation when it switched from its ratemaking rules
to fashion a sui generis methodology in this case.

The Commission recognized that the methodology for developing
Beehive’s local switching rates 1s ©prescribed by section
61.39(b) (1) (ii) of the Rules. See Designation Order at 3 & n.19.
Under that methodology, rates are developed from the company’s
"actual historical costs". Regulatory Reform for LECs Subject to
Rate of Return Regulation, 8 FCC Rcd 4545, 4558 (1993). See Regula-
tion of Small Telephone Companies, 2 FCC Rcd 3811, 3812-13 (1987).
The Commission was bound to follow section 61.39(b) (1) (ii) until
such time as it altered that rule through a rulemaking. South-
western Bell Telephone Co. v. FCC, 28 F.3d 165, 169 (D.C. Cir.
1994) . By concocting its new "average ratio of operating expenses
to gross investment" methodology in this case, Order at 7, the
Commission arbitrarily departed from its own rule. See Southwestern
Bell, 28 F.3d at 167.

Beehive had a cognizable property interest in retaining the
charges it collected for the use of its utility property. The
Commission infringed on that protected interest by subjecting Bee-

hive to an arbitrary ratemaking methodology with no notice or oppor-
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tunity to be heard. By singling Beehive out for such treatment, the
Commission violated both the Due Process Clause of the Fifth Amend-
ment and the implied equal protection guarantee of that clause.

III. The Commission Must Remedy Its
Procedural Errors By Reopening The Record

Beehive’s request for reconsideration of the Order rests in
large part on facts not previously presented to the Commission.
Nevertheless, consideration of those facts is warranted by law and
the public interest.

The appropriate remedy for a violation of the notice and
comment provisions of the APA is for the Commission to reconsider
the matter "[oln a more developed record". MCI Telecommunications
Corp. v. FCC, 57 F.3d 1136, 1143 (D.C. Cir. 1993). Consideration
of facts not "previously presented" in such a case, see 47 C.F.R.
§ 1.106(c), should be considered because the party previously had
been given an inadequate "opportunity to present such matters", see
47 C.F.R. § 1.106(b) (2) (i). Thus, the additional cost and demand
information proffered by Beehive falls within the categories of new
facts that can be considered on reconsideration. See 47 C.F.R.
§ 1.106(c) (1) .

The Bureau’s failure to give explicit notice of the direct case
deadline in this case contributed to Beehive’s inability to present
all its cost and demand data earlier. The Commission should not
allow Beehive to be prejudiced because of "a lack of notice
attributable to a procedural omission by the Bureau". Central

Mobile Radio Phone Service, 65 FCC 24 648, 651 (1977). Both admini-
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strative fairness and the public interest would be served if the
Commission reopens the record to give Beehive a "full opportunity
to be heard".

In any event, the facts offered in rebuttal to the staff’'s
study of the NECA data must be considered. First, the study itself
constitutes a "changed" circumstance within the meaning of section
1.106 (c) of the Rules. The study was decisionally significant and
was first disclosed after Beehive had its "last opportunity" to
present facts. 47 C.F.R. § 1.106(b) (2) (1). Moreover, Beehive was
entitled to a fair opportunity to comment on the "key study" in this
case, and the Commission’s failure to provide that opportunity "may
fatally taint the agency’s decisional process." National Associa-
tion of Regulatory Utility Commissioners v. FCC, 737 F.2d 1095, 1121
(D.C. Cir. 1984), cert. denied, 469 U.S. 1227 (1985). That failure
can be remedied by allowing Beehive "ample opportunity" to address
the Bureau’s study now. See id.

IV. The Staff’s Cost-Averaging Methodology
Cannot Be Used To Prescribe Beehive’s Rates

The Commission is bound to adhere to its own rules, e.qg.,
Reuters Ltd. v. FCC, 781 F.2d 946, 950 (D.C. Cir. 1986), and to its
announced and established procedures, Gardner v. FCC, 530 F.2d 1086,
1090 (D.C. Cir. 1976). Therefore, the Commission could not base its
rate prescription on the staff’s estimate of Beehive’s "allowable
operating expenses”. Order at 7. Section 61.39(b) (1) {(ii) of the
Rules prescribes that Beehive’s rates be based on its actual

historical costs. See supra p. 11. Consequently, the Commission
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was obliged to prescribe Beehive’s rates "in accordance with
[slection 61.39." Designation Order at 3. 7/

Assuming that it could lawfully prescribe rates on the basis
of an unpublished study employing an altogether new methodology, the
Commission erred by giving dispositive weight to the staff’s study
in this case. First, the study was not "based in part on industry’'s
average costs". Order at 8. It was based on an "average ratio of
operating expenses to gross investment" of fifty-five LECs with
comparable number of access lines. Id. Moreover, the staff made
the invalid assumption that "[a]bsent unusual circumstances, which
Beehive has not shown in this record, we would expect Beehive to
have a substantially similar ratio of operating expenses to gross
investment as other LECs that have a similar operating size." Id.
at 7.

Beehive was not on notice that it had to show "unusual circum-
stances" to explain the comparative dissimilarity of its ratio of
total operating expenses ("TOE") to total plant in service ("TPIS").
However, that showing is easily made.

Beehive is an unusual telephone company. It was founded in

7/ The Commission designated for investigation the specific issue
of whether Beehive’s local switching rates were "based on its
interstate cost of service" for the 1995-96 period. Designa-
tion Order at 3 (emphasis added). Having taken evidence and
heard argument on that issue, the Commission was obliged to
resolve it in this case, see MCI Telecommunications Corp. V.
FCcCc, 917 F.2d 30, 41 (D.C. Cir. 1990), even if that required
the adduction of additional evidence. But the Commission could
not decide the designated issue on the basis of an ad hoc
departure from the ratesetting methodology prescribed by its
own rule.
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1965 by Arthur W. Brothers to bring telephones to Utah’s unserved
areas. For years, Mr. Brothers served as a one-man telephone company
(he hired his first full-time employee in 1980). He brought tele-
phone service to remote and sparsely-populated areas using surplus
equipment (often by draping old military communications cables along
roadside barbed-wire fences). In its first twenty years, Beehive
never turned a profit, and Mr. Brothers never drew more than $5,000
a year from the company. 8/

Beehive'’s operating environment differs dramatically from most
of the small LECs that serve between 800 and 1,000 access lines.
Beehive’s subscribers are in tiny villages scattered throughout
parts of seven Utah counties and two counties in Nevada. Its
combined service area consists of eight widely dispersed and
sparsely populated areas in two states. See infra Exhibit 2. To
serve its 882 access lines, Beehive currently operates fourteen
exchanges and uses a total of 1,180 route miles of cable. See infra
Exhibit 3. Thus, Beehive only serves an average of 63 access lines
per exchange and less than one access line (0.75) per route mile of
cable. That makes Beehive a very high cost LEC.

Beehive compared its operations with thirty-seven other LECs

which serve between 800 and 1,000 access lines as reported by the

8/ The efforts of Mr. Brothers to provide telephone service to
remote areas no other company would serve has been recognized
in the national media since the early 1980s. See infra Exhibit
1 (Kathryn Christensen, In Utah Hinderlands, ‘An 0Old Westerner’
Is Talk Of The Towns, Wall St. J., Jan. 6, 1981). Mr. Brothers
was the subject of the NBC feature "In Pursuit of the American
Dream" which aired on the Today Show on January 14, 1982.
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Rural Utilities Service ("RUS") of the United States Department of
Agriculture. 9/ The 1996 RUS data showed that Beehive is among
the lowest density LECs in terms of access lines per exchange and
per mile. See infra Exhibit 4 at 2. Beehive has more exchanges
(14) than the nearest similarly sized LEC (9). Only one of the
thirty-seven small LECs served fewer access lines per route mile
than Beehive. See id. The following shows how Beehive compares to
the average number of exchanges, lines per exchange, and lines per

route mile of the other small LECs.

Beehive 37 LECs
Exchanges 14 2.03
Access Lines Per Exchange 63 450.65
Access Lines Per Route Mile 0.75 5.25

The foregoing analysis suggests that Beehive may be unique
among LECs within the Commission’s 800-1,000 access line benchmark.
Considering the low density of access lines per route mile and per
exchanges, Beehive’s operating expenses predictably would be higher
than most other high cost-per-loop LECs.

Beehive has used NECA’'s Universal Service Fund ("USF") database
to compile a list of the LECs with the highest TOE to TPIS ratios.
See infra Exhibit 4 at 2. It also sorted the NECA USF database on
the basis of TPIS per loop and TOE per loop. See id. at 3-4. The

data confirms that Beehive’s TOE to TPIS ratio (50.13%) and its TOE

s/ See Rural Utilities Service, United States Department of Agri-
culture, 1996 Statistical Report Rural Telecommunications
Borrowers (Informational Publication 300-4).
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per loop ($3,489) are comparatively high, while its TPIS per loop
(66,959) is low among the sample group. However, Beehive’s TOE to
TPIS anomaly is explained by the fact that it uses leased switching
equipment at four of its exchanges.

Beehive’s central office expenses include approximately $28,000
per month in operating lease expense associated with switches
deployed in its exchanges. This switch leasing cost is booked as
an operating expense rather than as an investment in the TPIS
switching account. This choice results in Beehive’s expenses being
greater, and its TPIS account being lower, than it otherwise would
have been. If the switching functionality was purchased and boocked
as an investment rather than leased, the $28,000 monthly expense
would represent the equivalent capital cost of a switching invest-

ment of approximately $1.4 million as demonstrated below:

Line
1 Investment $1,397,350
2 Depreciation 0.07
3 Rate of Return 0.1125
4 FIT Gross Up 1.515151
5 Total Monthly Capital Cost $28,000
L.1 x (L.2 + (L.3 x L.4))/12

If the data is restated to reflect the acquisition of a switch-
ing asset, Beehive's TOE would decrease by $336,000, while its TPIS
would increase by $1,397,351. Beehive’s TOE to TPIS ratio would be
reduced from 50.01% to 36.71%, and its rank among the sample LECs

would drop from 12th to 39th. See infra Exhibit 4 at 5.
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The staff’s effort to estimate Beehive’s operating expenses as
a percentage of its TPIS is flawed in two basic respects. First,
due to its extraordinary low subscriber density, Beehive is not just
a "higher than average cost carrier". Order at 7. Second, the
staff’s analysis penalizes Beehive for its operating lease method
of asset acquisition.

Even if it arrived at a reasonable estimate of Beehive'’s
operating expenses, the staff erred when it calculated demand for
the purposes of developing Beehive’s local switching rates. First,
it erroneously found that the dial equipment minutes ("DEMs")
reported in Beehive'’s direct case differed from the DEMs reported
in its rebuttal. See Order at 10. However, Beehive did not report
its total DEMs in its rebuttal case -- it gave its total 1995/96
"access minutes" (55,585,464). Beehive reported its total 1995/96
DEMs (59,484,566) in its direct case. See infra Exhibit 5.

Due to the misperceived discrepancy in the DEMs reported, the
staff used Beehive’s total DEMs of 59,484,566 to determine demand.
See Order at 10. In contrast, Beehive utilized its DEMs to allocate
local switching equipment costs between the interstate and intra-
state jurisdictions. See 47 C.F.R. § 36.125(b). It used its
1995/96 premium (31,407,602) and non-premium (24,177,862) access
minutes to develop its rates. See infra Exhibit 5. That was the
correct methodology, because Beehive was required to base its local
switching rates on "related demand for calendar years 1995 and
1996". Designation Order at 3. See 47 C.F.R. § 61.39(b) (1) (ii).

The weighted DEMs would not reflect Beehive'’s actual 1995/96 demand.
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V. Beehive’'s 1995/96 Expenses
Should Be Allowed

The Commission ruled that Beehive failed to provide an adequate
explanation for the "dramatic increase" in its plant specific and
corporate operations expenses. Order at 5-6. Beehive’s plant
specific expenses totalled $354,813 in 1994, $1,454,405 in 1995, and
$1,227,761 in 1996. Its corporate operating expenses were $675,429
in 1994, $1,614,323 in 1995, and $1,297,484 in 1996.

Beehive began leasing switch equipment in 1995, which caused
the dramatic increase in its plant specific expenses. Lease costs
totalled $796,074 in 1995, but dropped to $672,000 in 1996. Addi-
tional switch equipment was leased in 1995 in order to meet the
increased usage generated by Beehive’s arrangement with Joy Enter-
prises, Inc. ("JEI").

The increase in corporate operations expenses was attributable
primarily to extraordinary litigation costs and increased admini-
strative expenses attendant to Beehive’s efforts to stimulate
traffic on its system. Beehive incurred legal and accounting costs
of $557,236 in 1994, $954,594 in 1995 (when Beehive was a party to
state and federal law suits, as well as litigation before the
Commission), and $457,520 in 1996. During this period, Beehive'’s
administrative costs increased from $63,070 in 1994 to $583,581 in
1995 to $767,626 in 1996.

In October 1994, Beehive entered into its arrangement with JEI
to provide conference bridge services, including a chat line. The

arrangement was intended to generate sufficient revenues so that
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Beehive could continue to operate exchanges in remote locations (one
of which is accessible by water only) and to provide telephone ser-
vice to a vast, sparsely populated area without the aid of state and
federal subsidies. 10/ Beehive’s goal was to increase its
minutes of use in order to reduce its unit cost and lower its 1994
$.47 per minute access rate. Because of the increased traffic
generated by the JEI arrangement, Beehive has been able to

drastically reduce its access charges as depicted below:

Switched Access Service 1994 1995 1997
($) ($) (s)

Premium Local Transport Facility | 0.00358 0.00127 0.00066

Per Access Minute Per Mile

Premium Local Transport 0.1470 0.04768 0.01815
Termination

Per Access Minute

Non-Premium Local Transport 0.00161 0.00054 0.000299

Facility
Per Access Minute Per Mile

Non-Premium lLocal Transport 0.0662 0.02142 0.00817
Termination

Per Access Minute

Premium Local Switching 0.1540 0.03480 0.04012
Per Access Minute

o

Non-Premium Local Switching 0.0693 .01566 0.01805

Per Access Minute

Beehive’s arrangement with JEI is not unusual. It is common
within the telecommunications industry for carriers to enter into

agreements to stimulate traffic. See International Audiotext

10/ For Mr. Brothers description of the difficulties attendant to
Beehive’s operations, see infra Exhibit 6 (Comments from
Beehive Telephone Companies, CC Docket No. 96-45 (Jan. 26,
1998)) .
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Network, Inc. v. AT&T Co., 893 F.Supp. 1207 (S.D.N.Y. 1994), aff’d,
62 F.3d 69 (2d Cir. 1995). Moreover, costs incurred by carriers to
stimulate usage have been recognized by the Commission as legitimate
business expenses. See AT&T’s Private Payphone Commission Plan,
3 FCC Rcd 5834, 5836 (Com. Car. Bur. 1988), rev. denied, 7 FCC Rcd
7135 (1992). See also International Telecharge, Inc. v. AT&T Co.,
8 FCC Rcd 7304, 7306 (Com. Car. Bur. 1993); National Telephone Ser-
vices, 8 FCC Rcd 654, 655 (Com. Car. Bux. 1993). Beehive’s expenses
should also be deemed legitimate and allowable.

The expenses Beehive incurred to stimulate traffic were reason-
ably related to local switching service, because they increased the
use of that service and decreased costs to Beehive'’s customers. For
example, in 1994 Beehive’s per minute premium access charge for one
mile of transport was $.30458. Under Beehive’s 1997 tariff rates,
that charge had dropped to $.05893. Similarly, Beehive’s non-
premium charge dropped from $.13711 to $.02659. Thus, Beehive’s
interexchange carrier customers benefited from increased usage at
lower access costs.

Beehive’s local subscribers and their communities have also
been benefited. Beehive has been able to maintain its local service
at low rates. See infra Exhibit 6 at 2. The public interest in
maintaining telephone service to remote areas is obvious. 11/

Beehive’s operating expenses should therefore be allowed.

11/ See infra Exhibit 7 (Fred Vogelstein, A Really Big Disconnect,
U.S. News & World Reports at 39 (Feb. 2, 1998)).
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VI. Beehive Did Not Use An
Unauthorized Rate Of Return

The Commission made the finding that Beehive "use [d] an
unauthorized rate of return in calculating the interstate local
switching rates contained in Transmittal No. 6". Order at 7. That
finding was erroneous and should be changed.

Beehive used the prescribed rate of return of 11.25% when it
developed its rates in June 1997. 12/ The rates of return
reported in Beehive’s direct case for local switching in 1994, 1995
and 1996 reflect what Beehive actually earned for that service cate-
gory. Thus, there is no basis to find that Beehive targeted an
unlawful rate of return.

For all the foregoing reasons, Beehive respectfully requests
that the Commission reconsider its Order.

Respectfully submitted,

BEEHIVE TELEPHONE COMPANY, INC.
BEEHIVE TELEPHONE, INC. NEVADA

By /s/ Russell D. Lukas
Russell D. Lukas

Their Attorneys

Lukas, Nace, Gutierrez
& Sachs, Chartered
1111 19th Street, N. W., Twelfth Floor
Washington, D. C. 20036
(202) 857-3500

February 5, 1998

12/ gee Letter of Russell D. Lukas to James D. Schlicting (Aug. 27,
1997) (transmitting Beehive’s 1996 toll cost study supporting
Transmittal No. 6).
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